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MVEMORANDUM AND ORDER

McLaughlin, J. Cct ober 24, 2007

The plaintiff, Glda Seldon, is an African-Anerican
enpl oyee in the Reservations and Sal es Departnent of the
defendant, the National Railroad Passenger Corporation
(“Anmtrak”). She alleges that the defendant discrim nated agai nst
her on the basis of race when it did not select her for a pilot
wor k-from home programin 2002. The plaintiff has asserted her
claimunder 42 U S.C. § 1981.

The defendant has noved for sumrmary judgnent, which the
Court shall grant. The plaintiff fails to make a prima facie
case of race discrimnation under § 1981: Antrak’s non-sel ection
of the plaintiff for the work-from hone program was not an
adverse enpl oynent action; and the facts do not give rise to an

i nference of discrimnation.



Facts

Viewing the record in the light nost favorable to the
plaintiff, the Court finds the follow ng facts regarding the
plaintiff’s enploynment at Amtrak from 2002 to 2005.1

Amtrak |aunched a pilot telecommuting programin 2001.
The program al | oned reservati ons agents to work from hone i nstead
of at the call center in Northeast Philadel phia. The agreenent
bet ween Antrak and the Transportati on Conmuni cati ons
I nternational Union allowed Antrak to use its discretion in
selecting participants in the program “wth input fromthe TCU
District Chairman.” Brief in Support of Defendant Antrak’s
Motion for Sunmary Judgnent Ex. B; Ex. C, Gonnella Dep. Tr. at
42-45. 2

The plaintiff did not apply for the first group of ten
partici pants, who were selected according to seniority. She did
apply for the second group of ten, who were chosen according to
seniority and zip code, but she was not selected. Another
applicant (the plaintiff’'s sister-in-law, also African Anerican)

lived in the sanme zip code and had greater seniority, and so was

! On a notion for summary judgnent, a court nust viewthe

evi dence and draw reasonabl e inferences therefromin the |ight
nost favorable to the party opposing sunmary judgnent. See,
e.g., Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986).
Summary judgnment is proper if the pleadings and ot her evidence on
the record “show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R Cv. P. 56(c).

2 Hereafter “Def’s. Br.~”



chosen instead. O the second group of ten participants in the

2002 pilot program three had |lower seniority than the plaintiff;
two of those were African Anmerican. Id. Ex. F, Seldon Dep. Tr.

at 39; Ex. C, CGonnella Dep. Tr. at 56, 72.

The plaintiff asked Antrak to reconsider her
application to the programand offered to work froma rental
property she owned to avoid the zip code conflict. However, a
residential tenant occupied the property and the plaintiff would
have continued to live at her primary address while working at
the rental property. Antrak refused the plaintiff’s request,
sayi ng that the point of the programwas for enployees to work
fromtheir own hones, not to have shorter comutes to ot her
| ocations. 1d. Ex. F, Seldon Dep. Tr. at 44, 46-47; Ex. D
Gallello Dep. Tr. at 48-49.

The plaintiff conplai ned about her non-selection to the
person in charge of the pilot program Frank Gallelo, and to Jon
Maranda, the Director of the Call Center. M. Miranda wote the
plaintiff a letter explaining the zip code limtation. The
plaintiff requested an unjust treatnment hearing to protest her
non-sel ection for the program and Antrak’s deci sion was upheld
t hrough two appeals. The plaintiff then submtted her claimto
bi nding arbitration. The Public Law Board reached the sane

deci sion, concluding “that Carrier did not act in an



i nappropriate manner in this case.” 1d. Ex. J; Ex. K Ex. L; Ex.
M Ex. N at 2.

I n January 2005, another group of twenty enpl oyees
joined the pilot program The plaintiff was selected, but Antrak
of fered that group only a Wdnesday- Sunday afternoon shift (the
2002 pilot program had been a 7:00 AM to 3:30 P.M, Mnday-
Friday shift). The plaintiff did not want to work the afternoon
shift. She asked to be assigned to the earlier shift, claimng
that there were several vacancies in the norning shift of the
wor k- at - home program but Antrak denied her request. Frank
Gallello told the plaintiff that the point of the second pil ot
group was to test how the programworked with the afternoon
shift, and that the norning shift for the work-at-hone program
had not had any posted openings since 2002, even though ot her
enpl oyees had requested it. The spots the plaintiff describes as
vacancies were created by three of the initial pilot group
enpl oyees | eaving the program and not being replaced. 1d. Ex. D
Gallello Dep. Tr. at 52, 55; Ex. F., Seldon Dep. Tr. at 60, 63,

66, 72.

1. Analysis

The plaintiff alleges that the defendant violated 42
U S.C 8§ 1981 by discrimnating against her on the basis of race.

She clains that Amrak’s decision not to select her for the pilot



wor k-from honme programwas racially notivated, and that any non-
raci al reasons Antrak provides are fal se and pretextual.

The el enments of a claimfor racially based enpl oynent
di scrimnation under 8 1981 are identical to the elenents for an
enpl oynent discrimnation claimunder Title VII. Schurr v.

Resorts Int’l Hotel, Inc., 196 F.3d 489, 489 (3d G r. 1999).

Title VII claimanalysis is laid out in MDonnell Douglas v.

Geen, 411 U. S. 792 (1973). The plaintiff nust first establish a
prima facie case of discrimnation. |If the plaintiff can
establish a prima facie case, then the burden shifts to the
defendant to articulate a legitimte, nondiscrimnatory reason
for the chall enged enpl oynent action. |[|f the defendant can do
so, then the burden shifts back to the plaintiff to show that
the defendant’s articulated reason is actually a pretext for
discrimnation. [|d. at 410.

To establish a prima facie case of discrimnation, a
plaintiff nmust show. (1) that she is a nenber of a protected
class; (2) that she was subject to an adverse enpl oynent action;
and (3) that simlarly situated nenbers of other racial classes
were treated nore favorably or that other circunstances exi st
that give rise to an inference of unlawful discrimnation. Jones

v. School Dist. of Phila., 198 F.3d 403, 410-12 (3d G r. 1999).

The parties do not dispute that the plaintiff, an

African- Aneri can worman, is a nenber of a protected class. The



def endant argues that the plaintiff was not subject to an adverse
enpl oynent action when she was not selected for the work-from
home program and that the circunstances of her non-selection do
not give rise to an inference of unlawful discrimnation. The

Court agrees.

A. Adver se Enpl oynent Action

According to the United States Court of Appeals for the
Third Grcuit, an adverse enploynent action is one that is
“serious and tangi bl e enough to alter an enpl oyee’s conpensati on,

terms, conditions, or privileges of enploynent.” Cardenas V.

Massey, 269 F.3d 251, 263 (3d Cr. 2001) (quoting Robinson v.

City of Pittsburgh, 120 F.3d 1286, 1300 (3d Gr. 1997)).

An enpl oynent deci sion may be an adverse enpl oynent
action even though there is no change in an enpl oyee’s

conpensation. See Torre v. Casio, Inc., 42 F.3d 825, 831 n.7 (3d

Cir. 1994). Job transfers to conparable positions in a |ess
favorabl e | ocation can also formthe basis of a discrimnation
claim See Jones, 198 F.3d at 41 (holding that the

adm nistrative transfer of a teacher which denied himthe
opportunity to teach his preferred subject could constitute an
adverse enploynent action). Simlarly, failure to transfer an

enpl oyee to a position to which she was qualified can al so



constitute an adverse enploynent action. Anro v. Boeing Co., 232

F.3d 790, 797 (10th Cir. 2000).

However, all of these cases involve a significant
change to the conditions of enploynent — a change in the subject
matter taught or a change in the expected progression through the
wor kpl ace hierarchy. The plaintiff has not provided sufficient
evidence that Amrak’s refusal to allow her into a small pil ot
programthat would alter only the | ocation of her work — not the
j ob she did, not the hours she worked, not the conpensation she
received -- is such a significant change.

The United States Court of Appeals for the Third Crcuit
has not addressed the precise question of whether denial of “work-
fromhonme” status is an adverse enpl oynent action, but district
courts in other jurisdictions have consistently held that it is

not. See Honmburg v. UPS, Inc., 2006 W. 2092457, at *9 (D. Kan.

July 27, 2006) (holding that the denial of a request to work from
home is not an adverse enpl oynent action and anal ogi zi ng wor k-
fromhonme status to commuting as a personal preference of the

enpl oyee); Daniels v. Fed. Reserve Bank of Chi., 2006 W. 861969,

at *12 (N.D. Ill. Mar. 31, 2006) (quoting Gube v. Lau | ndus.

Inc., 257 F.3d 723, 728 (7th Cr. 2001) (concluding that a
manager’s refusal to permt an enployee to work from hone was not
an adverse enploynent action, and quoting the Seventh Circuit:

“Title VI1 sinply was never intended to be used as a vehicle for



an enpl oyee to conpl ain about the hours she is scheduled to

work.”); Ashton v. AT&T Corp., 2005 W 2320899, at *6 (D.N.J.

Sept. 22, 2005) (“[Djenial of Plaintiff’s request to work from
home does not constitute a ‘significant change’ in enploynent as
defined by the Suprene Court. Plaintiff’s benefits, salary,
status and duties were not altered with the Defendant’s denial of

her request to remain at hone.”); Cruz v. Perry, 2003 W. 1719995,

at *6 (N.D. I'll. Mar. 31, 2003) (holding that an enpl oyer’s
refusal to allow the plaintiff to participate in a flexible work-
fromhome programdid not rise to the I evel of an adverse
enpl oynent action and observing that “[n]ot everything that makes
an enpl oyee unhappy is an actionabl e adverse action”).

The plaintiff asserts that Antrak’s decision not to
sel ect her for the 2002 pilot programreduced her access to “trade
days,” thereby altering the terns and conditions of her
enpl oynent. An Antrak enpl oyee who wants to take a day off may
trade her shift to another enployee; enpl oyees nake these
arrangenments thensel ves, w thout managenent invol venent.
According to the plaintiff, she did not work a | arge nunber of
trade days during the relevant period because she had a | ong
commute fromher honme in M. Airy to the Antrak call center in
Nor t heast Phil adel phia; had she been in the program she could
have avoi ded the comute. Amrak’ s decision, she argues, had a

“negative inpact on her ability to increase her incone” through



wor ki ng trade days, and therefore constitutes an adverse

enpl oynent action. Def’'s. Br. Ex. E, MIler Dep. Tr. at 30; Ex.

F, Seldon Dep. Tr. at 75, 87, 91-92; Plaintiff’s Menorandum of Law

in Opposition to Defendant’s Mdtion for Summary Judgnent at 9.3
The United States Court of Appeals for the Third Crcuit

has observed that the key to an adverse enpl oynent action inquiry

is whether the action is “[materially] adverse in the right way.

In particular, it nust not arise fromthe enpl oyee’s individual

preferences, and nust be job related in the appropriate sense.”

Fallon v. Meissner, 66 Fed. App’ x 348, 351-52 (3d Cr. 2003)

(internal quotations omtted).

The plaintiff’s desire to work fromhone is such an
“individual preference.” The plaintiff clainms that if the
def endant had sel ected her, she would have been able to work nore
trade days. Participants in the pilot programdid not get
preferential treatnment with regard to trade days, because Amrak’s
managenent played no role in assigning them Some pilot program
partici pants worked a | arge nunber of trade days between Novenber
2002 and Novenber 2006 (two worked nore than 120 days); nmany
wor ked fewer than twenty days, and nine of the twenty enpl oyees
wor ked no trade days at all in the four-year period. Def’'s Br.

Ex. F., Seldon Dep. Tr. at 87, 91-92; PIf's. Opp. Ex. 2.

3 Hereafter “Plf’s. Opp.”



Al though it m ght have been easier for the plaintiff to
wor k trade days had she been working fromhonme, her access did not
change when Antrak did not select her for the pilot program It
woul d have been easier for the plaintiff to work trade days if she
lived around the corner fromthe call center in Northeast
Phi | adel phia instead of in M. Airy, but her access to those days
stays the sane regardless of her location. It is entirely
under st andabl e that the plaintiff was reluctant to spend nore of
her time commuting in order to work trade days, but Antrak is not
responsi ble for alleviating her commute. The Third Grcuit Court
of Appeals has held that issues |ike commute or | ocation of
enpl oynent are ones of personal preference and are not “job
related in the appropriate sense.” Fallon, 66 Fed App’'x at 352.
The plaintiff’s clai mabout access to trade days is fundanental ly
a cl ai mabout her commute and the |ocation of her enploynent, and
therefore is not “job related in the appropriate sense.” 1d.

The plaintiff’s non-selection for the pilot program was
not an adverse enpl oynent action because was no change to the

terns, conditions, or privileges of her enploynent.*

4 The work-from home programwas a pilot program negotiated

bet ween Antrak and the Transportation Conmunication |International
Union (TCU) to give Antrak a high degree of discretion in
choosing participants. Def’'s. Br. Ex. D., Gallello Dep. Tr. at
6-10. “It is not an adverse enploynent action to refuse to grant
an enpl oyee a discretionary benefit to which that enpl oyee is not
necessarily entitled.” Haas v. Zurich N. Am, 2006 W. 2849699,
at *4 (N.D. Ill. Sept. 29, 1006). The plaintiff has provided no
evi dence to suggest that Amrak’s managenment shoul d have pl aced

10



B. | nference of Discrimnation

The plaintiff clains that the follow ng factors permt
an inference of race discrimnation:

First, that Amrak used zip code and seniority as
factors in her non-selection and selected three participants with
| ess seniority than the plaintiff.

Second, that Antrak chose two white enpl oyees fromthe
sane zip code to participate in the 2002 program

Third, that Anmtrak allowed a white enpl oyee to
participate in the 2002 program while she worked from her son’s
house, but would not allow the plaintiff to work from her rental
property to avoid the zip code conflict.

The plaintiff also clains that the defendant provided
i nconsi stent reasons for why it had not selected the plaintiff to
participate in the 2002 pilot program including statenents
regarding the effect of the plaintiff’s disciplinary record on her
selection for the program Plf’'s. Qp. at 9, 11.

First, the plaintiff contends that it is disputed

whet her the zip code and seniority criteria were applied fairly.

her in the pilot program pursuant to the agreenent between Antrak
and the TCU. Participation in the programwas a “discretionary
benefit,” and Antrak’s non-selection of the plaintiff for the
2002 pil ot program does not constitute an adverse enpl oynent
action.

11



But Amrak chose its criteria for the programand stuck to them
The criterion for the first group of ten was seniority; the
plaintiff did not apply. The criteria for the second group of ten
were seniority and zip code, and Amrak filled the position
allotted to the plaintiff's zip code with sonmeone nore senior than
the plaintiff. O the three participants wiwth | ess seniority than
the plaintiff who were selected for the second group, all were
fromdifferent zip codes and two were African American. Def’s.
Br. Ex. Db Gallello Dep. Tr. at 20-24, 31-32; Ex. F., Seldon Dep.
Tr. at 32, 56-57.

It is hard to see how Antrak’s sel ections could give

rise to an inference of discrimnation. See Philips-dark v.

Phila. Housing Auth., 2007 W. 603039, at *6 & n.10 (E. D. Pa. Feb.

22, 2007) (noting that the court must consider all avail able
conparators, including those of the sane race as plaintiff, in
determ ni ng whet her an adverse enpl oynent action was notivated by

race); Hionshillwod v. CGy. of Montgonery, 2002 W. 253940, at *9

(E.D. Pa. Feb. 20, 2002) (finding that the plaintiff failed to
establish a prima facie case under 8 1981 when both African
Americans and whites received favorable treatnent and there was no
evidence that the plaintiff was treated differently because of his
race). Antrak established the criteria for the program and chose

enpl oyees based on that criteria. The fact that several African

12



Ameri can enpl oyees were chosen undercuts the plaintiff’s claim
that the decision was notivated by race.

Second, the plaintiff clainms that Anmtrak chose two white
enpl oyees who lived in the same zip code to participate in the
2002 program in violation of the stated criteria (zip code and
seniority) and as evidence that white enpl oyees were treated
differently. The two white enployees living in the sanme zip code
were husband and wife (the Ketels), and they were selected for the
first group of ten in the pilot program For that group, zip code
was not a factor, only seniority. The plaintiff did not apply
with that group of ten, so there was no way she coul d have been
sel ected when the only factor considered was seniority. Def’s.

Br. Ex. C, Gonnella Dep. Tr. at 61; Ex. D, Gallello Dep. Tr. at
33-34; Ex. F, Seldon Dep. Tr. at 39.

Third, the plaintiff clains that a white enpl oyee, Joann
D Bona, received preferential treatnent when she was allowed to
work from her son’s house and the plaintiff was not allowed to
work from her rental property. However, Ms. Di Bona |listed her
son’s address as her own primary address on her enploynent forns
with Antrak. Antrak used the address on file for Ms. Di Bona's
selection, and the site inspection and installation of work-from
home equi pnent rai sed no questions about whether the house was her
primary residence or not. Even if it was a m stake on Antrak’s

part, because of the policy of using only an enpl oyee' s primary

13



residence, Ms. Di Bona s selection does not support the plaintiff’s
claimof preferential treatnent for white enployees. 1d. Ex. C
Gonnel la Dep. Tr. at 74-78.

The plaintiff also argues that Antrak has given
contradictory reasons for her non-selection. After her unjust
treatment hearing, the plaintiff received a letter from Bob Cook
Manager of Call Center Operations. 1d. Ex. K M. Cook observed
that LaVerne MIller, Antrak’s Director of Labor Rel ations, had
reviewed the disciplinary records of all the enpl oyees who applied
for the pilot programand had determ ned that even if the
plaintiff had been the first in her zip code, she would not have
been sel ected because of job performance issues. M. MIller had
no role in the selection of enployees for the pilot program and
was involved only in the investigation of the plaintiff’s non-
sel ection pronpted by her claimof unjust treatnent. |In addition,
the letter that the plaintiff received fromM. Cook treats the
zip code conflict as the reason the plaintiff was not selected (as
opposed to her disciplinary history, which is a reason she “would
not have been selected” even if zip code hadn’t been the first
factor). PIf’'s. Opp. Ex. 3, MIler Dep. Tr. at 17-30; Def’'s. Br.
Ex. K at 3.

Al though Frank Gallello, the director of the work-from
home program testified that discipline and attendance records

were considered in making selections for the program it appears

14



that the investigation into disciplinary records happened after
the initial selection based on zip code. @Gllello testified that
disciplinary history was “not an issue for anyone” selected in the
program suggesting that the initial selection based on seniority
and zip code had been followed by a | ater exam nation of

di sci pline and attendance files. Pl's. Br. Ex. 4, Gllello Dep.
Tr. at 17-25.

That the plaintiff would have been barred fromthe
program because of her disciplinary history if she had not already
been disqualified because of her zip code does not nean that
Antrak has given contradictory reasons for her non-sel ection, nor
does it give rise to an inference of discrimnation.

None of the four exanples the plaintiff identifies
support an inference of race discrimnation. |In addition, the
Court wll consider Amrak’s selection of the plaintiff for the
2005 wor k-from hone program when eval uati ng her race
discrimnation claim?® The 2005 program was posted as an afternoon
shift wth weekday rest days; the plaintiff applied for the
program and Antrak selected her. The plaintiff then requested
that she receive a norning shift with weekend rest days (in
effect, requesting that she be allowed to join the 2002 pil ot

program post hoc). Anmtrak refused her request, because the point

° Al t hough the plaintiff has dropped her previous retaliation

claimrelated to the 2005 program it is highly relevant to her
di scrimnati on case.

15



of the programwas to try the work-fromhone strategy with a
different shift. Although the plaintiff has no remaining clains
dealing with the 2005 program the fact that she was sel ected for
and refused her place in, the work-from home program undercuts her
discrimnation claim Def’'s. Br. Ex. F, Seldon Dep. Tr. at 60-63;
Ex. Db Gallello Dep. Tr. at 55-59.

The plaintiff has not made out a prima facie case of
race discrimnation under 42 U S. C. 8 1981. View ng the evidence
in the light nost favorable to the plaintiff, she has not
established that her non-selection for Antrak’s pilot work-from
home program was an adverse enpl oynent action, and the evidence
does not support her claimthat Anmrak’ s treatnent of her gives
rise to an inference of race discrimnation. Therefore, the Court

shal | grant defendant Antrak’s notion for summary judgnent.

An appropriate Order foll ows.

16



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
G LDA SELDON : ClVIL ACTI ON
V.

NATI ONAL RAI LROAD PASSENGER
CORPCORATI ON ) NO. 05-4165

ORDER
AND NOW this 24th day of October, 2007, upon
consi deration of the defendant’s notion for summary judgnent
(Docket No. 40), the plaintiff’s opposition, and the defendant’s
reply thereto, and after oral argunment on Septenber 25, 2007, IT
| S HEREBY ORDERED that the notion is GRANTED for the reasons set
forth in the acconpanyi ng nenorandum Judgnent is hereby entered

in favor of the defendant, and against the plaintiff.

This case is cl osed.

BY THE COURT:

MARY A. McLAUGHLI N, J.



